











Yourself, 290 Mich App 503; 802 NW2d 712 (2010); RDM Holdings, Ltd v Cont'l Plastics
Co, 281 Mich App 678; 762 NWZd 529 (2008). Moreover, the facts in Starks are clearly
distinguishable from those presented in this case. In Sfarks, the successor purchased
the assets of the predecessor from the predecessor's creditor after that creditor
foreclosed on the assets. In this case, the assets in question were used by the same
individual's successor entity after the predecessor entity ceased operations.
Consequently, the link between the two entities is clearly less attenuated than the
entities in question in Starks. For all these reasons, the Court is convinced that the
holding in Starks does not operate to bar Plaintiff's successor liability claims in this
case,

With respect to the mere continuation doctrine factors, the Court must first look to
whether Defendant Hawk included a continuation of the .management, personnel,
physical location, assets and general business operation of Defendant Oximetry. With
respect to physical location, while Defendant Hawk began its operations out of Dr.
Rudowski's home, it is undisputed that Defendant Hawk began operating out of the
Subject Property after Defendant Oximetry ceased its operations. With regards to
management and personnel, both entities were owned by Dr. Rudowski; however,
Defendant Hawk only contacted 6 of Defendant Oximetry's 35 former employees about
working for Defendant Hawk. Further, Defendant Hawk hired a different medical
director and office manager. (See Defendant Hawk's Exhibit F to its February 1, 2016
Response.) In terms of assets, Dr. Rudowski has testified that Defendant Hawk and
Defendant Oximetry utilize different equipment and that most the equipment utilized by

Defendant Oximetry has been disposed of. (See Defendant Hawk's Exhibit A to 1/12/16



Motion, at 26-27.) Further, Plaintiff has not identified any assets which were utilized by
both entities.

As to the general business operation of Defendant Oximetry and Defendant
Hawk, both fall under the umbrella of providing sleep testing. However, Defendant
Oximetry conducted type-l sleep testing, which Dr. Rudowski testified is a procedure
that tests for 72 different sleep disorders, while Defendant Hawk engages in type-llI
testing, which tests for only obstructive sleep apnea, one of the 72 tests Defendant
Oximetry tested for. (See Defendant Hawk's Exhibit A to 1/12/16 Motion, at 10.)
Further, Mr. Rudowski testified that type-lll testing requires completely different types of
machines and systems (Id. at 11.)

The second factor of the mere continuation test is whether Defendant Oximetry
ceased its ordinary business operations, liquidated, and dissolved as soon as legally
and practically possible. Lakeview Commons 290 Mich App at 507. In this case, it
appears undisputed that Defendant Hawk was founded near the time that Defendant
Oximetry ceased its operations.

The third factor requires the Court to look at whether Defendant Hawk assumed
those liabilities and obligations of the Defendant Oximetry that it needed in order for the
uninterrupted continuation of normal business operations of Defendant Oximetry.
Lakeview Commons, 290 Mich App at 507. In this case, it is undisputed that Defendant
Hawk did not assume any of Defendant Oximetry’s liabilities. Nevertheless, Plaintiff
asserts that Defendant Hawk entered into a lease for the same business location as
Defendant Oximetry and had access to the same assets as Defendant Oximetry

because Dr. Rudowski owned both entities and was the owner of the assets utilized by



Defendant Oximetry. However, Dr. Rudowski has testified that the equipment used by
Defendant Oximetry is not used by Defendant Hawk; rather, most of it has been
disposed of. (See Defendant Hawk's Exhibit A to 1/12/16 Motion, at 26-27.) Further, Dr.
Rudowski has testified that Defendant Hawk utilizes equipment from ResMed, a
separate entity. (See Defendant’s Exhibit C to 1/12/16 Motion.)

The final factor requires the Court to examine whether Defendant Hawk held
itself out as an effective continuation of Defendant Oximetry. Lakeview Commons, 290
Mich App at 507-508. In its pleadings, Plaintiff points to the fact that a google search for
Defendant Oximetry allegedly directs the searcher to Defendant Hawk. However, this
allegation has not been supported with any evidence. A party may not merely state a
position and then leave it to the Court to rationalize and discover the basis for the claim,
nor may he leave it to the Court to search for authority te sustain or reject his position.
People v Mackle, 241 Mich App 583, 604 n 4; 617 NW2d 339 (2000). As Plaintiff has
failed to establish that a search for Defendant Oximetry led searchers to Defendant
Hawk's website, such allegations will not be considered.

The only other evidence Plaintiff relies on with respect to the fourth factor is that
Defendant Hawk was founded in the same year as Defendant Oximetry ceased its
operations. However, Defendant Hawk contends that the close proximity in time is
outweighed by the Dr. Rudowski's testimony that the entities provide different tests,
utilize different equipment, and employ mostly different individuals.

Upon reviewing the record, the Court is convinced that a genuine issue of
material fact exists that precludes summary disposition in favor of either party on the

issue of whether Defendant Hawk is a mere continuation of Defendant Oximetry. The



facts in favor of successor liability are that Defendant Oximetry ceased its operations
near the time that Defendant Hawk was founded, both entities utilized the same place of
operation, both entities were owned entirely by Dr. Rudowski, Defendant Hawk
employed at ieast some of the same employees as Defendant Oximetry, and both are in
the business of providing sleep testing. However, several facts weigh against a finding
of mere continuation. Specifically, Plaintiff has failed to identify any physical qssets that
were used by both entities, the entities engage in different types of sleep testing, the
entities entered into completely separate leases for the Subject Property, they had
mostly different employees, and Plaintiff has failed to present any evidence that
Defendant Hawk has held itself out to the world as providing the same services as
Defendant Oximetry. Based on this conflicting evidence, the Court is satisfied that
reasonable minds could differ regarding whether Defendant Hawk was the meré
continuation of Defendant Oximetry. Consequently, the parties’ motions for summary
disposition must be denied.
IV. Conclusion

Based upon the reasons set forth above, Plaintiff's and Defendant Night Hawk
Sleep Systems, Inc.’s motions for summary disposition are DENIED. This Opinion and
Order does not resolve the last claim and does not close the case. See MCR
2.602(A)(3).

IT IS SO ORDERED.

pate: MAR 18 2018 m"r\'tldw

Hon. Kathryn A. Viviano, Circuit Court Judge




